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INTRODUCTION

Pu;suant to a Notice of Appeal filed with the Trademark Trial and Appeal Board (the
“Board”) on\ October 30, 2002, Applicant, Bausch & Lomb Incorporated, hereby appeals from
the Examining Attorney’s final refusal to register the above-identified mark, dated May 4, 2002,
and respectfully requests the Trademark Trial and Appeal Board to reverse the Examining
Attorney’s decision on the grounds that the Applicant’s mark does not create a likelihood of
confusion with the mark cited by the Examining Attorney.

STATEMENT OF FACTS

Applicant seeks registration on the Principal Register of its mark, BAUSCH & LOMB

MILLENNIUM, for microsurgical instruments used in ophthalmic procedures to remove

cataracts, in International \Class 10. The trademark application was filed on April 12, 2001, and

sceived U.S. Trademark Application Serial No. 78/058,107.




Applicant also owns U.S. Registration No. 2,621,606 for the mark STORZ

MILLENNIUM for the identical goods as those for which Applicant seeks registration of its

mark BAUSCH & LOMB MILLENNIUM, namely, microsurgical instruments used in

ophthalmic procedures to remove cataracts, in International Class 10.

The Examining Attorney refused registration of Applicant’s mark BAUSCH & LOMB

MILLENNIUM in an Office Action, dated July 26, 2001, contending that the mark, when used

on or in connection with the recited goods, is likely to be confused with:

M
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3)

U.S. Registration No. 2,219,279 for the mark MILLENNIUM for cutting devices
for medical use, namely, laser and other electromagnetic energy activated cutting
devices used with liquids for cutting and/or ablating hard and soft tissues;

U.S. Registration No. 2,114,686 for the mark MILLENNIUM for optical lens
manufacturing machines; and

U.S. Trademark Application Serial No. 75/429,014 for the mark MILLENNIUM
for steam sterilizers and autoclaves for medical use.

In the Applicant’s response to the initial refusal to register, filed on January 28, 2002, the

Applicant declined to present arguments responding to the Examining Attorney’s citation of the

prior pending application (Serial No. 75/429,014), but argued that:
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Applicant’s BAUSCH & LOMB MILLENNIUM application should be
approved for registration, notwithstanding the existence of the two cited
registrations for MILLENNIUM (U.S. Reg’n Nos. 2,219,279 and 2,114,686), for

* the same reasons that the United States Patent and Trademark Office (“USPTO”)

approved Applicant’s STORZ MILLENNIUM mark for registration,
notwithstanding the existence of the two cited registrations.

No likelihood of confusion exists between Applicant’s BAUSCH & LOMB
MILLENNIUM mark and the MILLENNIUM marks in the two cited
registrations since Applicant’s mark is readily distinguished from the two cited
registrations by, among other things:

(a) the public’s association of the well-known BAUSCH & LOMB mark and
name with Applicant and eye care products; and




(b) the differences between the parties’ respective goods and their marketing
of such goods.

3) The coexistence of the two cited registrations with each other, along with othef
registrations for MILLENNIUM in Class 10, demonstrate that the term
“MILLENNIUM” is weak and afforded limited protection, such that Applicant’s
BAUSCH & LOMB MILLENNIUM mark should be allowed to similarly coexist.

In a Final Office Action, dated May 4, 2002 (“Final Office Action”), the Examining
Attorney implicitly withdrew her refusal to register Applicant’s mark under Section 2(d) based
on U.S. Registration No. 2,114,686 for the mark MILLENNIUM and U.S. Trademark
Application Serial No. 75/429,014 for the mark MILLENNIUM. However, the Examining
Attorney expressly maintained and made final her refusal under Section 2(d) based on U.S.
Registration No. 2,219,279 for the mark MILLENNIUM, owned by Biolase Technology, Inc.
(“Registrant”).

Expounding on her position that a likelihood of confusion purportedly exists as to the
source of Applicant’s and Registrant’s respective goods, the Examining Attorney stated that “the
registrant’s goods could include the type of goods identified in the applicant’s identification
and/or could be used in connection with the applicant’s goods,” and, therefore, that “the same
types of purchasers could encounter them.” Final Office Action, p. 2. The Examining Attorney
further supported her refusal by citing to federal registrations and excerpts of articles from the
LEXIS/NEXIS News Database that she claimed “further evidence the type of goods provided by

the registrant (e.g. lasers) being used in connection with ophthalmic procedures, including

cataract removal.”! Final Office Action, p. 2.

1 Contrary to the Examining Attorney’s description of the federal registrations and

LEXIS/NEXIS articles that she attached to the Final Office Action, they do not all pertain to
lasers used in ophthalmic procedures ~ or to any type of goods, for that matter ~ since many of
the registrations and articles cited by the Examining Attorney pertain only to services.
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On October 30, 2002, Applicant filed its appeal and paid the appeal fee, the receipt of
which was acknowledged by the Board in correspondence mailed to Applicant on November 14,
2002.
ARGUMENT
L The USPTO’s Registration Of Applicant’s STORZ MILLENNIUM Mark,

Notwithstanding Registrant’s MILLENNIUM Mark, Precludes The USPTO From
Refusing To Register Applicant’s BAUSCH & LOMB MILLENNIUM Mark.

The USPTO is effectively estopped from refusing to register Applicant’s BAUSCH &
LOMB MILLENNIUM mark by its prior decision to allow registration of Applicant’s STORZ
MILLENNIUM mark for the identical goods. At the time that the USPTO approved Applicant’s
STORZ MILLENNIUM mark for registration, the USPTO had already issued a registration for
Registrant’s MILLENNIUM mark, which was not held to preclude Applicant’s STORZ
MILLENNIUM mark from registering.

For precisely the same reasons that STORZ MILLENNIUM was approved for
registration, Applicant’s BAUSCH & LOMB MILLENNIUM mark should also be approved to
prevent a wholly inconsistent determination by the USPTO. Indeed, it is a stated goal of the
USPTO “to ensure consistent and efficient handling” of the same or similar marks of an
applicant. Trademark Manual of Examining Procedure 702.03(a)(i) (“If an applicant has
multiple pending applications for the same or similar mark(s), the issues in the applications are
likely to be similar. To ensure consistent and efficient handling, all of the applications must be
assigned to one examining attorney.”) While Applicant’s STORZ MILLENNIUM mark is
comprised of different terms than Applicant’s BAUSCH & LOMB MILLENNIUM mark
because of the presence of the terms “STORZ” and “BAUSCH & LOMB,” respectively,

comprising the marks, both of Applicant’s MILLENNIUM marks should, nevertheless, be




treated the same vis-a-vis Registrant’s mark since these differences equally distinguish them
from Registrant’s MILLENNIUM mark.

II. No Likelihood Of Confusion Exists Between Applicant’s And Registrant’s Respective
MILLENNIUM Marks.

The Examining Attorney’s conclusion that Applicant’s BAUSCH & LOMB
MILLENNIUM mark creates a likelihood of confusion with Registrant’s MILLENNIUM mark
is simply wrong. As explained below, the source of the goods — namely, Applicant — with which
Applicant’s mark is used is clearly identified within the mark itself, and such source is well-
known to the public as a trpsted provider of eye care products.‘ In addition, the goods with which
Applicant’s mark is used are unrelated to the goods with which Registrant’s mark is used, and
the goods are marketed in entirely different ways and in separate channels of trade.

A. The additional, lead term “BAUSCH & LOMB” comprising

Applicant’s mark distinguishes it from Registrant’s mark and
readily identifies Applicant as the source of the goods.

Unlike Registrant’s mark, Applicant’s mark is a unique, composite mark comprised first
and foremost of the identity of the source of the goods — namely, “BAUSCH & LOMB” — and
only secondarily of the term “MILLENNIUM.” Since the “BAUSCH & LOMB?” portion of
Applicant’s mark is the dominant portion of Applicant’s mark, the addition of this term creates a
significantly different commercial impression than Registrant’s MILLENNIUM mark and
eliminates any alleged likelihood of confusion that the Examining Attorney contends exists
between Applicant’s and Registrant’s respective marks.

Moreover, the additional term “BAUSCH & LOMB?” readily identifies to the public that
Applicant is the source of the goods offered in connection with Applicant’s BAUSCH & LOMB
MILLENNIUM mark. Indeed, it is well-established trademark law that the presence of a source

identifier decreases, if not eliminates, any alleged likelihood of confusion with another party’s




mark. See McGregor-Doniger, Inc. v. Drizzle Inc., 599 F.2d 1126, 1134 (2d Cir. 1979) (when

similar marks are always presented in association with company names, the likelihood of
confusion is reduced). This is true even where, as here, only one of the parties uses its name
within, or in close proximity to, its mark that is alleged to be confusingly similar to another

party’s mark. See, e.g., Mattel, Inc. v. MCA Records, Inc., 46 U.S.P.Q.2d 1407, 1417 (C.D. Cal.

1998) (defendant’s consistent use of the name of the rock band “Aqua” in connection with the
song “Barbie Girl” decreased any alleged likelihood of consumer error and confusion,
notwithstanding that plaintiff’s use of “Barbie” in connection with a doll did not have such an

identifier of source) (citing Hormel Foods Corp. v. Jim Henson Productions, Inc., 73 F.3d 497,

503, 504 (2d Cir. 1996) (defendant’s consistent use of “Muppet Treasure Island” in connection
with use of “Spa’am” for a wild boar puppet decreased any alleged likelihood that consumers
would confuse defendant’s mark with plaintiff’s use of “Spam” for a meat product)); EA Eng’g

v. Environmental Audit, Inc., 703 F. Supp. 853, 856 (C.D. Cal. 1989) (“Case law suggests that

the addition of a company's full name to its logo serves to sufficiently separate itself from a

competitor using a somewhat similar logo.”) (citing Pignons S.A. de Mecanique v. Polaroid

Corp., 657 F.2d 482, 487 (1st Cir. 1981) (the parties’ otherwise similar “Alpha” marks are not
likely to be confused when “Alpha” is used together with the clearly displayed name of the
manufacturer)).

B. Substantial differences exist between the parties’ respective goods

and their marketing of such goods, and the parties’ sell their goods
to highly sophisticated purchasers.

Applicant and Registrant operate in entirely separate industries, and, thus, their respective
MILLENNIUM marks, and the goods with which such marks are used, exist in very distinct

markets and channels of trade. Specifically, Applicant is a provider of ophthalmic goods. In




contrast, Registrant markets its goods — at least the laser products with which Registrant
previously used its MILLENNIUM mark? — only in the dental industry, since, according to
Registrant’s website at <www.biolase.com>, Registrant has received approval from the Food and
Drug Administration (“FDA”) for such laser products only in the dental industry. See printout
from Registrant’s website at <http://www.biolase.com/htmls/profile.htmi>, a copy of which is
attached hereto as Exhibit D (“In October 1998, the [FDA] cleared [Registrant’s] HydroKinetic®
laser for hard tissue dental procedures.”).

In addition, both Applicant and Registrant market their goods under their respective
BAUSCH & LOMB MILLENNIUM and MILLENNIUM marks to highly sophisticated
purchasers — namely, professional purchasers of medical equipment (i.e., health care providers,
hospitals and surgeons) in the case of Applicant, and professional purchasers of dental equipment
(i.e., dentists and dental surgeons) in the case of Registrant. Also, both Applicant’s and

Registrant’s MILLENNIUM goods are relatively expensive, costing many thousands of dollars

2 See press release, dated February 15, 2000, about Registrant’s MILLENNIUM laser
product from Registrant’s website at <http://www.corporate-
ir.net/ireye/ir_site.zhtml?ticker=blti&script=410&layout=-6&item_id=268261&sstring=millennium>, a
copy of which is attached hereto as Exhibit A.

It appears that Registrant no longer uses its MILLENNIUM mark, since Registrant
claims to have replaced its MILLENNIUM product line with another laser product. See press
release, dated October 10, 2000, from Registrant’s website at <http://www.corporate-
ir.net/ireye/ir_site.zhtml?ticker=blti&script=410&layout=-6& item_id=268243&sstring=millennium>, a
copy of which is attached hereto as Exhibit B (announcing that Registrant has “completed the
transition from the original millennium I product to its new, more advanced and patent-protected
Waterlase(TM) Hard and Soft Tissue Dental Laser” and that “[w]e have now successfully
depleted the entire inventory of millenniums™). See also press release dated October 31, 2000,
from Registrant’s website at <http://www.corporate-
ir.net/ireye/ir_site.zhtml?ticker=blti&script=410&layout=-6&item_id=268242&sstring=millennium>, a
copy of which is attached hereto as Exhibit C (stating that Registrant’s sales in 2000 “would
have resulted in higher margins had they not been affected by reduced selling prices of the
company's first-generation HydroKinetic® product, the millennium®, that has now been
replaced by the new higher-margin Waterlase(TM).”




and causing such professional purchasers to exercise great care in making their purchasing
de,';:isions. Moreover, since Applicant has a full line of cataract and refractive surgical equipment
and instruments, professional purchasers of Applicant’s goods, including those goods with which
Abplicant uses its BAUSCH & LOMB MILLENNIUM mark, understand that specialized
ophthalmic equipment bearing the BAUSCH & LOMB name emanates from a single source —
naf;mely, Applicant or its affiliated subsidiaries or divisions.

These significant differences in the respective uses and marketing of the parties’
MILLENNIUM marks render the marks dissimilar, unlikely to travel in the same channels of
trade, and unlikely to be confused. Particularly in light of the expense of Applicant’s and
Registrant’s respective goods, as well as the relatively high level of sophistication of the
purchasers of the parties’ respective goods, there is no likelihood of confusion between the
parties’ marks.

II1. Applicant’s BAUSCH & LOMB MILLENNIUM Mark Should Be Allowed To Coexist

With Registrant’s Mark Since The Term “MILLENNIUM” Is Weak And Afforded
Limited Protection.

While Applicant does not disagree with the Examining Attorney’s conclusion that lasers
can be used in connection with ophthalmic procedures, Applicant does dispute that this mere
possibility should afford Registrant such broad protection of its MILLENNIUM mark as to
preclude the registration of Applicant’s non-identical BAUSCH & LOMB MILLENNIUM mark '
for goods that are, in fact, unrelated as explained above. Indeed, Registrant’s description of its
mark is not specific with respect to the types of ablating for which such devices are used and,
unlike Applicant’s specific description of its mark, makes no mention of cataract or other
.ophthalmic surgical instruments or devices. Moreover, as previously discussed herein, to the

‘best of Applicant’s knowledge and based on information provided on Registrant’s website, there
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is ‘!nothing suggesting that Registrant’s MILLENNIUM mark has ever been used other than for
i
lasers in the dental industry — particularly since Registrant has received approval from the FDA
qufr such products only in connection with dental procedures, and Registrant has since
discontinued all use of its MILLENNIUM product line. See Section I1.B., supra, and Exhibits A-
D.
There is no provision against registering two identical marks even if they fall within the

same classification of goods if those goods are unrelated, as here. See A.P. Imaging Corp. v.

The Women & Infant’s Hospital of Rhode Island, 28 U.S.P.Q.2d 1390 (Fed. Cir. 1993) (AFP

f’LUS for parental prenatal screening for Down’s Syndrome was not likely to be confused with

AFP and AFP IMAGING for medical products); Interstate Brands Corp. v. Celestial Seasonings,
Inc., 189 U.S.P.Q. 151 (CCPA 1978) (ZINGERS for cakes not likely to be confused with RED
fZTNGER for tea). Moreover, Registrant’s MILLENNIUM mark coexists with a myriad of other
federal, state and common law marks comprised of the term “MILLENNIUM” (or
:“MILLENNIA”) owned by third parties, including sixteen (16) other such marks co-existing
'with Registrant’s mark in International Class 10 that the USPTO has approved for registration,
notwithstanding Registrant’s mark. See printout of registered and/or published
' MILLENNIUM/MILLENNIA marks in International Class 10 as of December 27, 2002,
attached hereto as Exhibit E. The co-existence on the Principal Register between Registrant’s
- mark and these numerous other MILLENNIUM/MILLENNIA marks in Class 10 demonstrates
that the term “MILLENNIUM?” is weak and should be afforded only limited protection. See

: Cutter Labs, Inc. v. Air Products & Chemicals, Inc., 189 U.S.P.Q. 108, 110 (TTAB 1975).

Contrary to the Examining Attorney’s refusal to register Applicant’s mark, the USPTO

has approved numerous other marks for registration on the Principal Register in connection with



surgical instruments and/or lasers for medical use, notwithstanding the registration of another
idg:ntical or nearly identical mark in International Class 10 in connection with potentially
overlapping goods, namely, surgical instruments and/or lasers for medical use. One such
e>;(amp1e is Applicant’s STORZ MILLENNIUM mark —~ which, as already discussed herein, has
been registered by the USPTO in connection with microsurgical instruments used in ophthaimic

procedures to remove cataracts, notwithstanding Registrant’s MILLENNIUM mark for, among

other things, lasers for medical use. Other such examples include:®

MARK USPTO STATUS INTERNATIONAL CLASS 10 GOODS
CENTER-DRIVE REGISTERED SURGICAL INSTRUMENTS, NAMELY SINGLE- AND
(REG'N NO. MULTI-PIECE SCREWDRIVERS, AND PARTS THEREFOR,
1,950,122) AND SCREWS USED IN OSTEOSYNTHESIS, ALL USED IN
‘ MEDICINE, DENTISTRY, AND VETERINARY MEDICINE
CENTRE-DRIVE REGISTERED
(REG’'N NO.
1,969,224
CENTER-DRIVE REGISTERED SURGICAL INSTRUMENTS, NAMELY SCREWDRIVERS
(REG’N NO. AND PARTS THEREFOR AND SURGICAL SCREWS, BOTH
2,068,954) USED IN CONNECTION WITH MEDICINE, SURGERY AND
ORTHOPEDIC DEVICES
MARK USPTO STATUS INTERNATIONAL CLASS 10 GOODS
SIRIUS (REG’N REGISTERED LASERS FOR MEDICAL USE
INO. 2,300,422)
ISIRIUS (APP'N PUBLICATION/REGISTRATION | MEDICAL APPARATUS FOR SURGICAL VASCULAR
ISERIAL NO. REVIEW COMPLETE; REPAIR, NAMELY A SYSTEM CONSISTING OF
176/077,590) PUBLICATION DATE IS CATHETERS AND VASCULAR STENTS
' DECEMBER 31, 2002
[This section is intentionally left blank.]
2 Marks owned by a common owner are grouped together within the same cell of a chart.

Also, the status listed for each mark is the status reported by the USPTO as of December 27,
2002.
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MARK USPTO STATUS INTERNATIONAL CLASS 10 GOODS
POWER-PDT REGISTERED LASER OPTICAL FIBERS WITH HIGH POWER DELIVERY
(REG’N NO. FOR USE IN MEDICAL AND SURGICAL PROCEDURES
2,211,347)
POWERBAR NOTICE OF ALLOWANCE DIODE COMPONENT OF A LASER FOR MEDICAL,
(APP’N SERIAL WAS ISSUED ON JANUARY 23, | DERMATOLOGICAL AND COSMETIC SURGICAL USES,
NO. 75/890,459) 2001; A THIRD EXTENSION OF | INCLUDING - PULMONOLOGY PROCEDURES SUCH AS
TIME TO FILE A STATEMENT | TRACHEAL STENOSIS, RESECTION OF TUMORS AND
OF USE WAS GRANTED ON VASCULAR MALFORMATIONS; GASTROENTEROLOGY

JULY 28, 2002

PROCEDURES SUCH AS PALLIATIVE TREATMENT,
BLEEDING DISORDERS AND RESECTION OF TUMORS;
EAR, NOSE AND THROAT PROCEDURES SUCH AS
TURBINECTOMY, LASER-ASSISTED
UVULOPALATOPALASTY, TONSILLECTOMY, TONGUE
WORK, LARYNGEAL SURGERY,
DACRYOCYSTORHINOSTOMY, AND NASAL
POLYPECTOMY; GYNECOLOGY PROCEDURES SUCH AS
ENDOMETRIOSIS, LYSIS OF ADHESIONS, CERVICAL
CONIZATION, LAPARASCOPIC HYSTERECTOMY,
ADHESIOLYSIS, MYOMECTOMY, AND OVARIAN
CYSTECTOMY, OVARIAN DRILLING, TUBAL
FIMBRIOPLASTY, SALPINGOTOMY FOR ECTOPIC
PREGNANCY, APPENDECTOMY, ENDOMETRIAL
ABLATION, INTRAUTERINE ADHESIONS, FIBROIDS, AND
CONDYLOMA; UROLOGY PROCEDURES SUCH AS
PROSTATE SURGERY (INCLUDING INTERSTITIAL
TREATMENT, CONTACT ABLATION AND FREE BEAM
COAGULATION), SPHINCTEROTOMY, BLADDER
TUMORS, URETHRAL STRICTURES, AND CONDYLOMA;
NEUROLOGICAL PROCEDURES INCLUDING TUMOR
REDUCTION, VASCULAR COAGULATION, CUTTING AND
ABLATION; GENERAL SURGICAL PROCEDURES SUCH
AS ORGAN DISECTION/COAGULATION, TUMOR
REDUCTION AND DEBULKING; ORTHOPEDIC USES
SUCH AS DISC DECOMPRESSION PROCEDURES, BONE
SCULPTING, CUTTING AND SHAVING; CARDIOLOGY
PROCEDURES INCLUDING TRANSMYOCARDIAL
REVASCULARIZATION, LARGE AND SMALL VESSEL
REVASCULARIZATION; OPTHAMOLOGICAL
PROCEDURES SUCH AS CUTTING, COAGULATION OR
ABLATION OF EYE TISSUE; COSMETIC SURGICAL USES
SUCH AS HAIR TRANSPLANTATION, REMOVAL OF SKIN
LESIONS (WARTS, SCARS, ACTIVE KERATOSES AND
OTHER LESIONS), AND RELIEVING THERMAL AND NON-
THERMAL ENERGY FOR COLLAGEN GROWTH
STIMULATION; COAGULATION AND VAPORIZATION OF
TISSUE; NON-CONTACT COAGULATION OF VASCULAR
LESIONS; PHOTOSCLEROSIS OF SURFACE VESSELS;
PERCUTANEOUS TISSUE ABLATION; RESECTION AND
PREPARATION OF TISSUE DURING SURGICAL OR
LAPARASCOPIC INTERVENTION; HAIR REMOVAL; SKIN
EPILATION; REMOVAL OF VASCULAR CHANGES SUCH
AS TELEANGIECTASIA, VENECTASIA, ANGIOMA,
VARICOSE VEINS AND VASCULAR LESIONS; ALSO FOR
LASER DIAGNOSTIC PROCEDURES IN SPECTROMETRY

POWRE (APP’'N
SERIAL NO.
78/041,464)

NOTICE OF ALLOWANCE
WAS ISSUED ON SEPTEMBER
3, 2002

LASERS AND AMPLIFIERS FOR MEDICAL USE

11




MARK USPTO STATUS INTERNATIONAL CLASS 10 GOODS

ELITE (REG'N NO. | REGISTERED MEDICAL INSTRUMENTS, NAMELY, MEDICAL LASERS

1,869,441)

U2 ELITE (REG'N | REGISTERED SURGICAL INSTRUMENTS, NAMELY, REMOVABLE

NO. 2,592,815) CUTTING ACCESSORIES INTENDED FOR USE WITH
POWERED SURGICAL HANDPIECES; AND REMOVABLE

TPS U2 ELITE REGISTERED ATTACHMENTS INTENDED FOR USE WITH POWERED

(REG’N NO. SURGICAL HANDPIECES

2,595,769)

ELITE GOLD REGISTERED SURGICAL INSTRUMENTS, NAMELY, ARTHROSCOPIC

(REG’N NO. INSTRUMENTS FOR GRASPING TISSUE AND SUTURES,

2,593,837) PIERCING, CUTTING, DRILLING AND STITCHING TISSUE,
AND MANIPULATING SUTURES

ELITE (APP'N PUBLISHED; A REQUEST FOR

SERIAL NO. AN EXTENSION OF TIME TO

76/125,170)

FILE AN OPPOSITION WAS
FILED ON MARCH 13, 2002

ELITE SHOULDER

SYSTEM (APP'N PUBLISHED; A REQUEST FOR

SERIAL NO. AN EXTENSION OF TIME TO

76/125,172) FILE AN OPPOSITION WAS

FILED ON MARCH 20, 2002

MARK USPTQ STATUS INTERNATIONAL CLASS 10 GOODS

E ECLIPSE REGISTERED MEDICAL AND SURGICAL LASER APPARATUS,

SURGICAL NAMELY, LASERS, LASER MICROPROCESSOR BASED

TECHNOLOGIES CONTROL CONSOLES, MONITORS, POWER SUPPLIES,

and DESIGN OPTICAL DELIVERY SYSTEMS FOR DELIVERING LASER

(REG’N NO. ENERGY AND DRUGS FOR MEDICAL AND SURGICAL

2,207,507) USES; TRANSMYOCARDIAL REVASCULARIZATION
(TMR) APPARATUS, NAMELY, LASERS, LASER
MICROPROCESSOR BASED CONTROL CONSOLES,
MONITORS, POWER SUPPLIES, AND OPTICAL DELIVERY
SYSTEMS FOR LASER ENERGY AND DRUGS FOR TMR
PROCEDURES

E and DESIGN REGISTERED MEDICAL AND SURGICAL LASER APPARATUS,

(REG’N NO. NAMELY, MECHANICAL CUTTERS, LASERS, AND LASER

2,249.436) MICROPROCESSOR BASED CONTROL CONSOLES,
MONITORS, POWER SUPPLIES, OPTICAL DELIVERY
SYSTEMS FOR DELIVERING LASER ENERGY AND
DRUGS FOR MEDICAL AND SURGICAL USES,;
MYOCARDIAL REVASCULARIZATION APPARATUS,
NAMELY, LASERS, LASER MICROPROCESSOR BASED
CONTROL CONSOLES, MONITORS, POWER SUPPLIES,
AND OPTICAL DELIVERY SYSTEMS FOR DELIVERING
LASER ENERGY AND DRUGS

E and DESIGN NOTICE OF ALLOWANCE SURGICAL INSTRUMENTS, NAMELY, COMPUTER

(APP’N SERIAL WAS ISSUED ON OCTOBER 2, | CONTROL LASERS; ARTIFICIAL LIMBS, EYES AND

NO. 75/597,966)

2001; A SECOND EXTENSION
OF TIME TO FILE A
STATEMENT OF USE WAS
GRANTED ON SEPTEMBER 30,
2002

TEETH; SUTURES

12




In view of the foregoing, it is evident that Applicant’s BAUSCH & LOMB
MILLENNIUM mark and Registrant’s MILLENNIUM mark cén co-exist on the Principal
Register.

CONCLUSION

For the reasons set forth above, Applicant submits that there is no likelihood of confusion
between Applicant’s BAUSCH & LOMB MILLENNIUM mark and Registrant’s
MILLENNIUM mark. Accordingly, Applicant’s mark is entitled to registration. The Board is
therefore respectfully requested to reverse the Examining Attorney’s decision refusing

registration of Applicant’s mark.

Respectfully submitted,

Lisa K. Shebar

Attorney for Applicant

Katten Muchin Zavis Rosenman
525 West Monroe Street

Suite 1600

Chicago, Illinois 60661

(312) 902-5200

Date: December 30, 2002
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BioLase Technology Inc. Investor Relations

+

BIOLASE Technology, Inc. (www.BIOLASE .com), is a medical
technology company engaged in the manufacturing and marketing
of advanced dental, cosmetic, aesthetic and surgical products,
including Hydrokinetic® surgical cutting systems and other
advanced laser and non-laser based products for the professional
and home consumer market. The companyis products incorporate

patented and patent-pending technologies in the pursuit of painless
surgery.

The matters discussed in this news release include forward-looking statements which are
subject to various risks, uncertainties and other factors that could cause actual resuits to
differ materially from the results anticipated in such forward-looking statements. Such
risks, uncertainties and other factors include, but are nat limited to, the effect of actions of
third parties, inciuding governmental officials, the timely development and acceptance of
new products, the impact of competitive products and pricing, and other risks detailed
from time to time in the Company's filings with the Securities and Exchange Commission,
including the reports on Forms 10-K and 10-Q. These forward-looking statements
represent the Company's judgment as of the date of this release. The Company
disclaims, however, any intent or obligation to update these forward-looking statements.

| CompanyProfile | Investor Information | News|
| Find a No Pain Dentist | Products | Employment| Contact Us |

Copyright ©® 1997-2001 BIOLASE Technology. All Rights Reserved.
981 Calle Amanecer, SanClemente, CA 92673 USA
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BIOLASE Technology (ticker: BLTI, exchange: NASDAQ) News Release
- 10/10/00

BIOLASEAnnounces Successful Transition to New
Product Line

SAN CLEMENTE, Calif., Oct. 10 /PRNewswire/ -- BIOLASE
Technology, Inc. (Nasdaq: BLTI - news), announced today that at
the end of third quarter 2000, it had completed the transition from
the original millennium | product to its new, more advanced and
patent-protected Waterlase(TM) Hard and Soft Tissue Dental
Laser. The Waterlase(TM) systems are now shipping and have
been installed across the U.8. and in several international locations.
The Waterlase(TM) has been very well accepted by clinicians and

continues to dominate the large potential hard tissue dental laser
market.

Jeffrey W. Jones, BIOLASE president and CEO, commented, “'This
was a delicate transition to implement. We were promoting and
marketing the Waterlase(TM) while we still had to sell off the
inventory of the older millennium systems. We have now
successfully depleted the entire inventory of millenniums.”

Jones continued, " The more advanced Waterlase(TM), now the

only truly multi-functional laser for both hard and soft tissue, is

much more versatile, efficient, durable and aesthetically pleasing,

and is half the size and weight of the previous millennium product.

We are very excited by the market reception around the world of

the new Waterlase(TM) and also of our other new product launched

in the third quarter, the TwiLite(TM) Diode Dental Laser. These new : \
products constitute the most advanced line of lasers in the worid for

performing modern dentistry. We are particularly excited by being in

a dominant position in this high-growth market with hundreds of
units installed worldwide.

“We believe that the most critical aspects of the development and \‘
marketing of this revolutionary technology are now behind us. With
such a farge number of units in the field already being used by \
dentists, the Waterlase(TM) treatment is now a proven and |
expected dental procedure by a growing number of patients. The
news of these advancements is spreading among dentists and \
patients alike, who are demanding our technology to enjoy the i
clinical benefits and comfort of painless dentistry. \
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“We see in front of us strong growth for several years to come. The
worldwide dental market consists of 550,000 prospective dentists in
the economically developed nations. Penetration over the next few
years of only five percent of this huge medical community would
represent a market of approximately $1 billion.

“"We already have sold systems in 21 countries through
international dealers. We also have recruited a very strong and
aggressive domestic sales force consisting of 20 people. The
remainder of the current fiscal year will show strong growth, with
the fourth quarter expected to result in another new record. But
even more s0," concluded Jones, ~we are extremely optimistic
about growth, profitability and market penetration in the coming
year because of the strong infrastructure established during the
current year and the new and broadest range of products the
company has ever experienced.”

BIOLASE Technology, inc. (www.BIOLASE.com), is an advanced
medical technology company, which possesses and develops
advanced dental, cosmetic, aesthetic and surgical products,
including Waterlase(TM) surgical cutting systems and other
advanced laser and non-laser based products for the professional
and home consumer market. The company's products incorporate
patented and patent-pending technologies in the pursuit of painless
surgery. BIOLASE is the world leader in painless hard and soft
tissue dental laser technology.

The matters discussed in this news release include forward-iooking
statements which are subject to various risks, uncertainties and
other factors that could cause actual results to differ materially from
the results anticipated in such forward-looking statements. Such
risks, uncertainties and other factors include, but are not limited to,
the effect of actions of third parties, including governmental officials,
the timely development and acceptance of new products, the
impact of competitive products and pricing, and other risks detailed
from time to time in the Company's filings with the Securities and
Exchange Commission, including the reports on Forms 10-K and
10-Q. These forward-looking statements represent the Company's
judgment as of the date of this release. The Company disclaims,

however, any intent or obligation to update these forward-looking
statements.
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